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Appeal of the Decision and Order on Remand Awarding Benefitsof Linda S.
Chapman, Administrative Law Judge, United States Department of Labor.

Tab R. Turano (Greenberg Traurig LLP), Washington, D.C., for employer.

Beforee DOLDER, Chief Administrative Appeas Judge, SMITH and
McGRANERY, Administrative Appeal s Judges.

DOLDER, J.:
Employer appeals the Decision and Order Awarding Benefits (2002-BL A-0020) of

Administrative Law Judge Linda S. Chapman rendered on a claim filed pursuant to the
provisionsof TitlelV of the Federal Coal Mine Health and Safety Act of 1969, asamended,



30 U.S.C. §901 et seq. (the Act).! Thiscaseisbeforethe Board for the second time. Inthe
administrative law judge’ s original Decision and Order, she credited claimant with at |east
nineteen years of coal mine employment® and found that the medical evidence established the
existence of complicated pneumoconiosis, entitling claimant to theirrebuttable presumption
of total disability dueto pneumoconiosis pursuant to Section 411(c)(3) of the Act, 30 U.S.C.
8921(c)(3), as implemented by 20 C.F.R. 8718.304. Accordingly, the administrative law
judge awarded benefits.

Upon review of employer’ s appeal, the Board vacated the administrative law judge’s
finding that the x-ray evidence established the existence of complicated pneumoconiosis
because the administrative law judge did not consider several physicians' interpretationsthat
clamant’ sx-rayswere negativefor any abnormalities consi stent with pneumoconiosis. Justus
v. Randy & Lisa Hurley, BRB No. 02-0690 BLA, dlip op. at 4-5 (Jun. 17, 2003)(unpub.).
The Board remanded the casefor the administrative law judgeto consider whether the weight
of thex-ray evidence, considered inlight of the qualifications of the physicianswho provided
the x-ray interpretations, established the existence of complicated pneumoconiosis by a
preponderance of the evidence. Justus, dlip op. at 5. The Board aso vacated the
administrative law judge’ sfinding pursuant to Section 718.304(c) becausethe administrative
law judge did not consider all of the relevant evidence. Justus, slip op. a 6. The Board
instructed the administrative law judgeto include in her consideration the medical reports of
record stating that claimant does not have complicated pneumoconiosis, rather than limiting
her review solely to objective tests such as claimant’s negative CT scan. |d.

On remand, the administrative law judge again found that the evidence of record
established the existence of complicated pneumoconiosis and thus invocation of the
irrebuttable presumption of total disability due to pneumoconiosis. Pursuant to Section
718.304(a), the administrative law judge considered eleven readings of four chest x-rays.
Two readings identified the presence of simple pneumoconiosis and Category A large
opacities, while the remaining nine readingswere either negative for pneumoconiosisor were
unclassified for the presence or absence of pneumoconiosis. The administrative law judge
discounted the negative readings as “equivocal” because the physicians excluded

! The Department of Labor has amended the regulations implementing the Federal
Coa Mine Health and Safety Act of 1969, asamended. These regulations became effective
on January 19, 2001, and are codified at 20 C.F.R. Parts 718, 722, 725 and 726 (2002). All
citations to the regulations, unless otherwise noted, refer to the amended regulations.

2 The record indicates that claimant’s coal mine employment occurred in Virginia
Director’ sExhibit 2. Accordingly, thiscase ariseswithin thejurisdiction of the United States
Court of Appealsfor the Fourth Circuit. See Shupev. Director, OWCP, 12 BLR 1-200, 1-
202 (1989)(en banc).
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pneumoconiosis as an etiology for the large masses seen on claimant’s x-rays, but did not
identify a definite etiology for the masses. Decision and Order on Remand at 2. The
administrative law judge noted that the record contained no evidence that claimant was
diagnosed with tuberculosis or cancer, alternative etiol ogiesidentified by the physicianswho
concluded that pneumoconiosis was absent. Pursuant to Section 718.304(c), the
administrative law judge discounted the negative readings of claimant’ s CT scan becausethe
readers who reported that the scan was negative for pneumoconiosisidentified abnormalities
but did not assign a definite etiology for the abnormalities. Additionally, the administrative
law judge stated that Section 718.304(c) islimited to “medical tests, suchasCT scans’ andis
“not a catch-all provision that allows for consideration of” other medical evidence, such as
medical opinions. Decision and Order on Remand at 5. The administrative law judge
nevertheless found that the medical opinions diagnosing the absence of complicated
pneumoconiosis were equivocal because they did not identify exactly what process caused
the large opacities classified by two x-ray readers. Additionally, the administrativelaw judge
found that the medical opinions did not address the presence or absence of complicated
pneumoconiosis as defined inthe Act. Finally, the administrative law judge concluded that
even considering the“ excellent credentials’ of employer’ sexperts, employer’ sevidencewas
“simply insufficient to overcome the presumption triggered by the findings of large opacities
onx-ray.” Id. Accordingly, the administrative law judge awarded benefits.

On appeal, employer contends that the administrative law judge applied an improper
standard in weighing the conflicting x-ray evidence. Employer further asserts that the
administrativelaw judge erred in her analysis of the medical opinionsand CT scan evidence.

Claimant has not submitted a response in this appeal. The Director, Office of Workers
Compensation Programs, hasfiled aletter stating that he will not file aresponse brief inthis

appeal.

The Board’ s scope of review is defined by statute. If the administrative law judge’s
findings of fact and conclusions of law are supported by substantial evidence, are rationa
and are consistent with applicable law, they are binding upon the Board and may not be
disturbed. 33 U.S.C. §921(b)(3), asincorporated into the Act by 30 U.S.C. §932(a); O’ Keeffe
v. Smith, Hinchman & Grylls Associates, Inc., 380 U.S. 359 (1965).

In order to establish entitlement to benefits under 20 C.F.R. Part 718, claimant must
prove that he suffersfrom pneumoconiosis, that the pneumoconiosis arose out of coal mine
employment, and that the pneumoconiosis is totaly disabling. See 20 C.F.R. 88718.3,
718.201, 718.202, 718.203, 718.204. Failureto establish any of these elements precludesa
finding of entitlement. Trent v. Director, OWCP, 11 BLR 1-26 (1987); Perry v. Director,
OWCP, 9 BLR 1-1 (1986)(en banc).

Section 411(c)(3)(A) of the Act, implemented by Section 718.304(a) of the
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regulations, provides that there is an irrebuttable presumption of total disability due to
pneumoconiosisif the miner suffersfrom achronic dust disease of thelung which, (A) when
diagnosed by chest x-ray, yields one or more large opacities (greater than one centimeter in
diameter) classified as Category A, B, or C; (B) when diagnosed by biopsy or autopsy, yields
massive lesions in the lung; or (C) when diagnosed by other means, is a condition which
would yield results equivalent to (A) or (B). 30 U.S.C. 8921(c)(3)(A); 20 C.F.R.
§718.304(a). Theintroduction of legally sufficient evidence of complicated pneumoconiosis
does not automatically qualify aclaimant for theirrebuttable presumption found at 20 C.F.R.
§718.304. In determining whether claimant has established invocation of the irrebuttable
presumption of total disability due to pneumoconiosis pursuant to Section 718.304, the
administrative law judge must weigh together all of the evidence relevant to the presence or
absence of complicated pneumoconiosis. Lester v. Director, OWCP, 993 F.2d 1143, 1145-
46, 17 BLR 2-114, 2-117-18 (4th Cir. 1993); Melnick v. Consolidation Coal Co., 16 BLR 1-
31, 1-33-34 (1991)(en banc). Additionally, the Fourth Circuit court has held that “[b]ecause
prong (A) sets out an entirely objective scientific standard” for diagnosing complicated
pneumoconiosis, that is, an x-ray opacity greater than one centimeter in diameter, the
administrative law judge must determine whether a condition which is diagnosed by biopsy
or autopsy under prong (B) or by other means under prong (C) would show as agreater-than-
one-centimeter opacity if it were seen on a chest x-ray. Eastern Associated Coal Corp. v.
Director, OWCP [ Scarbro] , 220 F.3d 250, 255, 22 BLR 2-93, 2-100 (4th Cir. 2000); Double
B Mining, Inc. v. Blankenship, 177 F.3d 240, 243, 22 BLR 2-554, 2-561 (4th Cir. 1999).

Pursuant to Section 718.304(a), employer contends that the administrative law judge
did not properly resolve the conflicting x-ray evidence. Specifically, employer alleges that
the administrative law judge effectively shifted the burden to employer to disprove the
existence of complicated pneumoconiosis upon claimant’ sintroduction of two x-ray readings
classified for the presence of large opacities. We hold that employer’ s contention has merit.

The administrative law judge applied an incorrect standard in analyzing the x-ray
readings. In Scarbro, the Fourth Circuit court explained that where the x-ray evidence
vividly displaysthe presence of large opacities, medical evidence under another prong of 30
U.S.C. §8923(c) can undermine the positive x-rays only by affirmatively showing that the
opacities are not there or are not what they seemto be. Scarbro, 220 F.3d at 256, 22 BLR at
2-101. The administrative law judge in this case relied on that language from Scarbro to
require employer’s medical experts to not only read claimant’s x-rays as negative for large
opacities or any form of pneumoconios's, but also to ascertain adefinite etiology for thelarge
opacitiesidentified by claimant’ stwo medical experts, in order to be sufficient “to overcome
the presumption triggered by the findings of large opacities on x-ray.” Decision and Order
on Remand at 5. The administrative law judge’ s analysis was incorrect becausein Scarbro
the question was whether evidence under other prongs of 30 U.S.C. §8923(c) undermined x-



rays that clearly demonstrated large opacities,® whereas here the question before the
administrative law judge was whether the x-raysthemsel ves support afinding of complicated
pPNeuUMOoCoNiosis.

In this context, the administrative law judge's requirement that employer
“affirmatively establish that the opacitiesidentified by Dr. Forehand and Dr. Navani are not
there, or that they are not what they seem to be” by identifying a definite etiology for the
opacities, Decision and Order on Remand at 2, effectively required employer to disprovethe
existence of complicated pneumoconiosis once claimant submitted two positive readings
under Section 718.304(a). The Fourth Circuit court has emphasized, however, that “ claimant
retains the burden of proving the existence of the disease” complicated pneumoconiosis.
Lester, 993 F.3d at 1146, 17 BLR at 2-118. The administrative law judge’s analysis runs
counter to our prior instruction to consider whether claimant carried his burden to establish
the existence of complicated pneumoconiosis by a preponderance of the evidence.
Moreover, the record reflects that one of claimant’s two x-ray readers, Dr. Forehand,
indicated the need to rule out tuberculosis or malignancy, Director’s Exhibit 20, thereby
raising the same alternative etiologies for claimant’s large opacities as did those experts
whose negative readings were discredited for failing to assign a definitive etiology to
claimant’ slung condition. Inlight of theforegoing, we vacate the administrativelaw judge's
findingsat Section 718.304(a) and remand this casefor further consideration of the weight of
x-ray evidenceviewed inlight of thereaders’ radiological qualifications. Adkinsv. Director,
OWCP, 958 F.2d 49, 16 BLR 2-61 (4th Cir. 1992).

Pursuant to Section 718.304(c), employer contends that the administrative law judge
did not adequately carry out the Board's instruction to consider whether the CT scan
evidence and medical opinions supported a finding of the existence of complicated
pneumoconiosis. While the administrative law judge did mention this evidence, shedid not
adequately consider it on remand, but instead discredited it as not dispositive on theissue of
the existence of large opacities on clamant’s x-rays. The administrative law judge’s
analysis, however, was affected by her improper consideration of the conflicting x-ray
evidence pursuant to Section 718.304(a). Consequently, we vacate the administrative law
judge’ sfindings at Section 718.304(c).

®|n Scarbro, seven of eight readers of the most recent x-ray diagnosed large opacities.
Here, by contrast, two readers diagnosed large opacities on claimant’ s January 22, 2001 x-
ray whilethree readers classified the same x-ray as negative for pneumoconiosisor any large
opacities. Director’s Exhibits 20-22, 49; Employer’s Exhibit 4. All four readings of
clamant’s June 15, 2001 x-ray were negative for pneumoconiosis or large opacities,
Director’ s Exhibit 49; Employer’s Exhibits 1, 4, and two readings of claimant’s March 20,
2001 and July 20, 2001 x-rays were not classified for the presence or absence of
pneumoconiosis. Employer’s Exhibit 3.
5



On remand, the administrative law judge should consider whether the weight of the x-
ray evidence at Section 718.304(a), and the weight of the CT scan and medical opinion
evidence support afinding of the existence of complicated pneumoconiosis, and should then
weigh together al of therelevant evidence to determine whether the existence of complicated
pneumoconiosis is established. Gollie v. Elkay Mining Co., 22 BLR 1-306, 1-311 (2003).
Reluctantly, and in view of the administrative law judge’s response to the Board's prior
remand instructions, we grant employer’s request to remand this case for assignment to a
different administrativelaw judge, who will take“afresh look at the evidence” to determine
whether claimant has met his burden of proof pursuant to Section 718.304. Milburn Colliery
Co. v. Hicks, 138 F.3d 524, 537, 21 BLR 2-323, 2-343 (4th Cir. 1998).

Accordingly, theadministrative law judge’ s Decision and Order on Remand Awarding
Benefitsisvacated and the case isremanded to the Office of Administrative Law Judgesfor
reassignment and further consideration consistent with this opinion.

SO ORDERED.
NANCY S. DOLDER, Chief
Administrative Appeals Judge
SMITH, J.
| concur.

ROY P. SMITH
Administrative Appeals Judge
McGRANERY, J,, dissenting:

| respectfully dissent from the majority’ s determination to vacate the administrative
law judge’ s decision awarding benefits and to direct reassignment of the case. | believethat
the mgjority’ sdecision is based on amisreading of the administrative law judge’s decision
and a misreading of the Fourth Circuit’'s decision in Eastern Associated Coal Corp. v.
Director, [ Scarbro] OWCP, 220 F.3d 250, 22 BLR 2-93 (4th Cir. 2000).

Themajority holds that the administrative law judge erred in her consideration of the
X-ray evidence pursuant to 20 C.F.R. §718.304 because the mgjority construes her opinion as
requiring employer to provethe etiology of the x-ray findings. That isnot my understanding
of her opinion. Theadministrativelaw judge observed that all of the x-ray readersidentified
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large masses or infiltrates, two doctors (one dually qualified and one B reader) found
Category A large opacities due to coa dust exposure, four doctors (two dually qualified and
two B readers) determined the x-rays did not show pneumoconi osis but were uncertain about
etiology; they suggested the possibility of tubercul osis, granulomatous disease or malignancy.

Becausethereisno medical evidencein the record to corroborate any of these diagnoses, the
administrative law judge reasonably questioned the credibility of the opinionsthat the large
masses seen on X-ray were not due to coal dust exposure. In contrast, the administrative law
judge found credibl e the opinions of those doctors who related the large massesto coal dust
exposure since the record established anineteen year history of coal mine employment. The
administrative law judge did not require employer’ sdoctorsto prove etiol ogy; she undertook
areasonable analysis of the opinionsto determinetheir credibility and ultimately found more
credible those opinions which are consistent with other evidence in the record.’

The case at bar arises within the jurisdiction of the United States Court of Appealsfor
the Fourth Circuit which has declared: the findings of an administrative law judge

may not be disregarded on the basis that other inferences might
have been more reasonable. Deference must be given the fact-
finder’s inferences and credibility assessments, and we have
emphasized the scope of review of ALJ findings is limited.
Newport News Shipbldg. & Dry Dock Co. v. Tann, 841 F.2d
540, 543 (4th Cir. 1988).

Newport News Shipbldg. & Dry Dock Co. v. Cherry, 326 F.3d 449, 452, 37 BRBS6, 8 (CRT)
(4th Cir. 2003). Accordingly, the administrative law judge’ s analysis of the x-ray evidence
should be affirmed.

The majority has aso misread the Fourth Circuit’s decision in Scarbro, repeating a
mistake it madein its previous decision remanding the case. Bothinitsprior decisonandin
the current decision the administrative law judgeisdirected to consider together the CT scan
and medical opinion evidence pursuant to 30 U.S.C. 8921(c)(3)(C), as implemented by 20
C.F.R. 8718.304(c). That Section provides:

* Employer and the majority seize upon the administrative law judge’ suse of theword
“equivocal” to describe Dr. Branscomb’ s reading which expressed uncertai nty about etiology
but ruled out coal dust exposure. The administrative law judge’ s choice of “equivoca” is
unfortunate because the opinion was not equivocal in excluding coal dust exposure asacause
and the administrative law judge recognized that the doctor had ruled out coal dust exposure.

It appears that the administrative law judge used “equivoca” to mean unpersuasive, to
indicate that the opinion lacked the kind of lucid explanation which commands assent.
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When diagnosed by means other than those specified in
paragraphs (a) and (b) of this section, would be a condition
which could reasonably be expected to yield the results
described in paragraph (a) or (b) of this section had diagnosis
been made as therein described: Provided, however, That any
diagnosis made under this paragraph shall accord with
acceptable medical procedures.

20 C.F.R. §718.304(c).

Asthe administrative law judge correctly observed, the Fourth Circuit made clear in
Scarbro that the Congressional definition of pneumoconiosisis different from the medical
definition; in 30 U.S.C 8921(c)(3), Congress set forth three different ways to establish
statutory complicated pneumoconiosis, which is a single objective condition. Scarbro, 220
F.3d at 255, 22 BLR at 2-100; Decision and Order on Remand at 4-5. Theadministrativelaw
judge indicated that for that reason she could not carry out the Board's instructions to
consider the medical opinion evidence along with the CT scan evidence. Sheiscorrect. The
only medical opinion evidence which can be considered at this subsection is a statement
concerning whether the objective CT scan findings would appear as an opacity greater than
one centimeter in diameter. Thereisno such evidencein this case.

The administrative law judge also stated that the Board did not make clear what
medical opinion evidence she had not considered. Initscurrent decision, the mgjority again
leaves unclear the medical opinion evidence to be considered and the subsection at



which it should be considered.

In the instant case, the administrative law judge has never showed bias against
employer, disrespect to the Board, or recalcitrance. See United Statesv. North Carolina, 180
F.3d 574, 583 (4th Cir. 1999); see also Cochran v. Consolidated Coal Co., 16 BLR 1-101, 1-
108 (1992). Removal of thetrial judgeisonly appropriate in extraordinary cases where the
record reveals that reassignment is necessary to do justice or to provide the appearance of
justice. E.g. United Sates v. Lentz, 383 F.3d 191, 221-22 (4th Cir. 2004)(ordering
reassignment to a different district court judge because in the previous trial the judge had
twice accused the prosecutor of intentional misconduct and had been extremely critical of the
prosecution team). The record in the case at bar provides no support for the majority’s
reassignment order.

In sum, the administrative law judge reasonably considered all relevant evidence
pursuant to Section 718.304 and her decision awarding benefits should be affirmed. See
Cherry, 326 F.3d at 452, 37 BRBS at 8. Shewas correct in expressing disagreement with the
Board's interpretation of Scarbro, and she did so in a professional manner. The record
reveals no justification for her removal from further consideration of the case. See United
Satesv. North Carolina, 180 F.3d at 583.

REGINA C. McCGRANERY
Administrative Appeals Judge



